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BEFORE TTIE BOARD OF OIL, GAS AND MINING
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STATE OF UTAH
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OF 10:00 AM, A HEARING WAS HELD IN THE ABOVE MATTER BEFORE

TWO IVIEMBERS OF THE BOARD OF OIL, GAS AND MINING, 355 WEST

NORTH TEMPLE, 3 TRIAD CENTER, SUITE 520,  SALT LAKE CITY,
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Salt  Lake City,  Utah, January 8 ,  1993 10: 00 €r. IR.

I{R. CARTER: This is the continuation of the hearing

in the matter of the Board Order to Show Cause Re:

Potent ial  Pattern of  Violat ions, fncluding N 91-35-1-1

and N 9L-26-7 -L , Part 2 , Co-op l,t ining Company, Bear

Canyon Mine ACT/01-5 /O25, Emery County,  Utah. Docket No.

92-041,  Cause No.  ACT/  015 /  OZS .

Just so we have something on the record, I requested

at the Board's December hearing that counsel for the

parties brief the issue of whether or not we could

revisit the issues surrounding the penalty points that

were assessed in the notices of violation, for the

purposes of determining whether or not those notices

constitute a pattern of violations. Subsequent to that

hearing, Mr. Appet moved to intervene on behalf of the

Cast1e Valley Special Service District, and under the

administrative Procedures Act Board rules, w€ have

liberal intervention rules, so I signed an order

allowing the intervention, and I believe that order has

been entered, hadn't i t Jan?

MS. BROWN: Yes, Mr.  Chairman.

MR. CARTER: Al l  r ight.  So, the Cast le Special

Service Distr ict  is also properly a party.

At the outset, let me apologize; this is turning out

to be a pretty narrow issue, and I got everybody dressed
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up and drivinE through the snow to come here and argue

what is boil ing down to a fairly narrow issue. And what

I 'm antici-pating doing is lett ing each of you argue the

points in your memorandum, but f think let me just

try this out and Itd l ike you to respond to this" My

sense is that what this is boil ing down to is let me

back up.

ft seems to me that Mr. Kingston is not suggesting

that we redo the assessments or the penalties under the

not ices of  v iolat ion, and that his proposal to of fer

evidence with regard to the wil l fulness or the

knowingness of those violations is not for the purposes

under nining or collateratly attacking those

assessments.

The question, it seems to i l€r boils down to whether

or not the penalty points which were in excess of L6,

levied on those NOV's const i tute wi l l fu l  and

unwarranted, I think is the language in the rules,

violations which would then precipitate a pattern of

violations if you have more than one of those, two or

morg.

I understand Mr. Kingston's argument to be

basically, that there is no real need for a hearing if

1-6 or more points is automatically wil l ful or

unwarranted. And there's once an entity got two
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NOV's,  that is,  had more than 16 points,  that would

automatical ly be a pattern of  v iolat ion.

So his suggestion is, since the rules provide there

wi l l  be a separate,  not necessar i ly separate,  but a

determination of wil l ful and unwarranted activity, or

violations, that something more must be required.

And I understand the State's posit ion to be that

having made the determinations oh, herets Mr.

Lauriski ,  just  in t ime.

That the Division Director did and the Board should

deem those penalty points to constitute unwil lful and

unwarranted violations for the purposes of the pattern

of v iolat ions proceedings.

So, there's a I  th ink I  misstated the quest ion

whether we were trying to figure out what we needed to

know next, which was whether or not you could, whether

or not Co-op could col lateral ly at tack the Divis ionts

decision, and I think it 's clear they cannot. But the

guest ion is,  are those decisions then res judicatd,  even

though the terminology is somewhat different. And maybe

you could I ' l l  let  Mr.  Mitchel l  respond to that,  but

focus your argument on that area.

MR" MITCHELL: I guess I would rephrase the

Divis ion's posi t ion sl ight ly in terms of what I  hope the

br ief  sets out.  I  th ink there's two l ines of  author i ty
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here that are of importance. one is the general concept

of res judicata and col lateral  estoppel in an

administrative posture, and the other is the unique

aspects of the coal statute.

By statute, a f inalized NoV and assessment is not a

Div is ion order ,  i t  i s  a  Board order .  So,  w€t te  not

talking about the Board finding the Division's f indings

to be res judicata, but rather the Board recognizing its

own f inal  decis ion,

In other words, the statute says in two places, dt

4  0-L0-2 3  3  A,  4  0-  LO-22 |  r f  The Board sha l l  assess c iv i l

penalties only after the person charged with violation

has been given an opportunity for a public hearing.tt

And then trfailure to request the Board to hold a public

hearing resul ts in a si tuat ionrr  under 20 (2) z I t I f  the

person charged with the violat ion fai ls to avai l  h imself

of the opportunity for a public hearing, a civi l penalty

shall be assessed by the Board after the Board has

determined that a violation did occur and the amount of

the penalty which is warranted, and has issued an order

requir ing the penalty be paidrr .

And that of course is why the Board under our

present statute, that wil l  be rnodified in this

legislature, to change the mechanism somewhat, points to

assessment conference officer who is the Boardts

6
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representative, and so that it 's a f inal action by the

Board. So the purposes of applying collateral estoppel

here are, I think r ds strongr as they Elet.

Secondly, the statute provides that if you dontt

appeal it to the Board and escrow the funds, you

essentially have waived any legal remedy r,rrith regard to

the underlying facts, and to the proposed penalty

amount.

I 've ci ted you to the 30 CFR because our rules,  ds

you know, the coal industry and the Division, worked to

develop a set of rules for the State of Utah, are

somewhat different, although by finding of the Office of

Surface Mining no less ef fect ive, Do less str ingent.  By

finding of this Boardr Do more stringent, have

determined that under 30 CFR of ttunwarranted failure to

complyrr is defined as rrfailure of a permittee to prevent

the occurrence of a violation of his or her permit or

any requirement of the Act due to indifference, lack of

di l igence or lack of  reasonable carerI  and trwi l l fu l

violationrt to mean rran act or omission which violates

the Act, this chapter, the applicable program, or any

permit condition required by the Act, this chapter or

the applicable program, committed by a person who

intends the result which actually occursrr.

Under the rules adopted by this Board, a f inalized
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assessment of L6 points or greater cannot be entered by

and finalized as an action of this Board unless that

violation occurs through a greater of fau1t, meaning

reckless knowing or intentional conduct, should be

conduct, wil l  be assigned L6 to 30 points depending on

the degree of fault.

So, I think the law is clear in this instance that

you don't get an opportunity, when you had that original

opportunity, and fulI due process in both Federal

District and Federal Circuit Courts have found that

there is complete due process opportunity. Even in the

federal system, which is somewhat less due process than

what we provide, because we allow the opportunity for

that hearing on fact of violation short of, and

essentially the Board, s allowed through his

representative to make that f inding.

Finallyo does this mean the Co-op is put in a

posi t ion where this hear ing is meaningless? I  dontt

think thatts the case. Two things. One, the Board must

determine that they are there are two that they

are the same or similar, and that they were the result

of an inspection. One dropped out on an earl ier review

because it was not the result of an inspection, it $tas

the result of failure to cornply with the Division

order.  Certainly thatrs one of the safeguards this
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Board provides in the order to shorrr cause.

Secondly, if there was an administrative error and

demonstration that through error in transcription or

something, that could be rectif ied at this t ime.

But perhaps more importantly, the fact that there is

a prima facie case of a pattern does not necessarily

mean that the result of that pattern wil l  be the same in

aII  instances" Therets a wide var iat ion of

possibil i t ies. The Board can make a determination after

hearing evidence from Mr. Kingston, that when you look

at these, these are real ly isolated incidents.  I f  you

put them in the context of everything, that while there

may be a technical pattern, itts not a pattern which

just i f ies a suspension or revocat ion.

He night also argue that the purposes of the

suspension or revocation under the Act are to in

furtherance of remediation, and that the record since

that tirne of Co-op does not require that action to be

taken because they have taken the steps necessary to

keep that from happening; and they now have a track

record which shows that to do that would be unfair,

unjust, unreasonable, and serve no purpose.

MR. CARTER: Let me ask you a guestion then. So, in

terms of the equitable considerations that the Board

t'rould make at the time it was determining the penalty



1

2

3

4

5

6

7

I

9

10

tl-

L2

L3

L4

L5

L6

L7

18

L9

20

2L

22

23

24

25

I
I
I
I
I
I
I
I
I
I
l.

q

IH
l:

tr
lfr
l;

I

rE
rE

I
I
I

let me back up one step I keep doing this.

If the only issues that are contestable before the

Board are, whether or not there were two, whether or not

they were same and similar and resulted from an

inspection, and in addition the Board is looking at

whether there have been administrative or procedural

errors below, how would Co-op convince the Board that

they should be, even if that establishes the pattern,

how then would they suggest to the Board that the Board

should not levy some sort of severe penalty? Are you

saying that

MR. MITCHELL: I would say that, put in front of the

Board, their history of violations show that these two

which caused the pattern are isolated departures from,

that the violations from the whole are srnall and

dirninimus. When you look at the degree of environmental

harm, even if the pattern they might argue that the

degree of environmental harm was slight. That their

history of violations since that date demonstrate that

this type of behavior that constitutes the pattern no

Ionger exists in that mine and they have taken steps to

safeguard that. There is a whole range of information

relevant to what the Board ought to do in terms of

dealing with this pattern that I think are relevant and

admissible without being a collateral attack upon the

10
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formal ized determinat ions of :  Did a violat ion occur,

what did the Board find, and what did the Board assess

when the Board makes a determination of 15 more points.

MR. CARTER: So you would still argue that Co-op

shouldn't be entit led to introduce any evidence or

testimony with regard to the fact or circumstances of

the two violations that are the subject of the pattern

proceedings?

MR. MITCHELL: I think they could with regard,

perhaps, to the degree of environmental, but I dontt

think they could with regard to the culpability r^rhen

they were finalized, in which they had more than

adequate due process in challenging, and by statute they

have waived the right in this or any other proceeding to

col lateral ly at tack.

lllR. CARTER: So let me sunmar Lze, and Mr . Kingston,

I ' I l  le t  you go next  and Mr .  Appel .  So yout re  in

sunmary, what you are saying, that for the Board to take

testimony with regard to the circumstances surrounding

the violat ions, these two violat ions, would be to

collaterally attack the Board's own order. That is, the

Board would be allowing an attack on an order that it

previously entered. Okay. f think I understand the

argument.

Mr.  Kingston?

1 L
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l[R. KINGSTON: Bef ore I get into my argumert, to

respond to the comments of Mr. Mitchell; f irst, he says

maybe we can argue about environmental harm in these

other areas. Those are also areas which penalty points

are assessed to determine the amount of penalty they

come up with.  Therets no dist inct ion on degree of

negligence, environmental harm, history and these other

factors. These are already considered in that penalty

proceeding, where therets a table thatts used and you

assign so many points for negligence, so many points for

environmental harm and so many points to history and so

orl. You come up with a total number, and you convert

that to a dollar amount.

MR. CARTER: But the negligence points are

separately stated?

MR. KINGSTON: They are all in that same factoring

situation or computation that comes up with a dollar

amount. If they canrt use negligence, by the same

reasoning hre can,t use environmental harm or history or

anything else.

MR. MITCHELL: My argument is not that it can change

the seriousness or degree of envj-ronrnental harm, but if

those work in his favor he can argue that they mitigate

since that

MR. CARTER: ff this were a crirninal proceeding,

L2
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we'd be talking about the guilty or not guilty stage in

a sentencing phaser so your argument is that I '11

take the Statets argument to be there is not a means at

this point for Co-op to contest that they have committed

a pattern of violations; the only thing for them to

argue about now is what the penalty would be.

l4R. MITCHELL: The closest analogy is a driver's

l icense revocation. The state issues somebody a l icense

to drive. They get points when they incur violationsl

if at the time the violation occurred they take no

actionr pay up the fine, the points become part of the

record, and if by statute a certain number of points

results in a certain action, it may result in the loss

of a l icense for a per iod of  t ime. You do not,  dt  the

time of the hearing on the driver's l icense revocation,

get to come in and contest the speeding ticket, the

passing i l legal ly t icket,  the moving violat ions; you

don't get to come in and say, well Judge, you know, back

then on the speeding ticket where they said 40 over, it

really wasn't 40 over and I 've brought ny brother in

here to tell you that really I was only f ive over. And

if i t was only f ive over, the number of points would

have been X, and therefore we don't have the number of

points for dr iverrs l icense revocat ion.

MR. CARTER: The language is different in the

L3
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driverts l icense si tuat ion. I t ts very clear that to

everyone involved, that you accumulate too many points,

you're in danger of losing your l icense. I understand

Co-op's argument to be yes, w€ got points, but we

didn't, because these points related to other language,

letts seek a higher degree of fault, and we would only

be in danger of losing our perrnit to mine if we

committed wil l ful or unwarranted lcinds of activit ies.

There was not a c lear nexus for i t ,  so we didn' t  see

where this was heading.

I 'm jus t  I 'm not  say ing that  I 'm agree ing wi th

that argument, but I see the distinction; I think I

understand your argument.

l l fR. MITCHELL: WeIl, a Judge I think, in a driver's

Iicense revocation, does not have once he determines

the record is administratively complete, does not have

discretion to not revoke the l icense. I think this

Board, taking all relevant facts that are admissible,

has discretion what remedy to fashion, and Itm saying

there are numerous facts which are relevant. The only

facts which I 've put in front of you are those which f

believe are facts which cannot be attacked, but which

present a prima facie case. That fact does not bind

this court in the face of other evidence from taking

appropriate action.

L 4
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MR. CARTER: Okay" Mr. Kingston, do you have

anything?

MR. KINGSTON: Just briefly to respond to that, your

Honor,  I  don' t  th ink we can l iken this to a dr iver 's

Iicense revocation or any other adrninistrative or

judicial proceeding. We've got to look at the statutes

and the regulations and the languages that are in those

statutes and regulations, and that's going to be the

gist of my argument, that the regulations themselves and

the statutes upon which the regulations are based,

sinply require the Board to make that determination.

I t ts not res judicata and cantt  be used col lateral ly to

stop us from presenting that evidence.

MR. CARTER: I don't knots who to ask to go first

with prepared argument, but if you,d l ike to begin, why

don t t  you .

MR.  KINGSTON: That 's  f ine .

MR. CARTER: I ' I l  offer you an opportunity to

rebut.

MR. MITCHELL: I  th ink I 've essent ial ly made my

argument ,  so  I r11 be g lad to .

MR. KINGSTON: Okay. WeII  then, I  th ink Mr.

Chairman, you hit i t pretty well on the head. The issue

is very narrow, and that issue is, what evidence must

the Board consider to determine whether or not a pattern

L 5
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of violations exist, and then the appropriate penalty if

that determination is made.

As Mr. Mitchell indicated, the Utah statute is

somewhat fashioned after the federal statute. Federal

s ta tu te  was,  I  be l ieve,  passed in  L977,  so i t ts  been in

existence about 15 years , a l i t t le over 1-5 years. Since

that date, Utah and other states have also properly

updated statutes and regulations pretty much fashioned

after the federal regulations, so they can could have

supremacy and govern the activit ies of a nining

operation within their own district.

Now, in researching and trying to f ind some

precedent to this particular issue, I was unable to f ind

anything that was real close other than the Texas case

that I have cited in my memorandum, and of course the

Texas case says that the underlying findings and

conclusions are not the same as the final order. A

final order may be as res judicata and can be used as

collateral estoppel, but the underlying conclusj-ons

cannot be,

But rea1ly what this pointed out to i l€r when I could

find no case on the pattern of violations, it should

indicate to everyone, I think, that in order for a

government entity to close down a business operation

even for 48 hours, put 50 people out of work, the

15
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negligencer or at least the fault, ought to be actually

egregious. I  canrt  f ind where i t ,s been done in L5

years. And so I think the Board ought to consider that.

The other thing, w€'ve got to look at the

regulations. This adrninistrative body is governed by

i ts regulat ions, the power,  the author i t ies.  The

obligations are set out by the language in the specif ic

regulations and the statutes.

The statute regulates there are two separate

proceedings, one to be one to determine the amount of

penalty on an NOV, and a separate proceeding to

determine whether there's a pattern of violations. And

the proceedings and the regulations and the governing

authority is quite different in each one of those

separate types of proceedings.

In the penalty proceeding, dr inspector visits the

mine site. If he observes something that he perceives

to be a violation of the regulations he issues what is

ca1led an NoV, Not ice of  Violat ion. He submits a report

to the Divis ion on his f indings, and assessment of f icers

at the Division level, based upon the evidence that he

has, he considers history,  he considers degree of fau1t,

he considers damage thatrs occurred, and therets a

penalty schedule that he uses to determine how much

penalty points to assess for al l  these di f ferent areas.

L 7
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Only one of those being degree of fault. He totals up

the penalty points and converts that by a table to the

amount of dollars that is going to be assessed against

that mine.

This proposed assessment is sent to the mine with

instructions that it must pay it or has a 30-day right

to contest that f inding and the proposed penalty.

If the mine wishes to pay that penalty, of course

it 's over with and sends in a check. If i t  does not

agree with the proposed assessment, it requests an

informal assessment conference. As I understand it I

haven't attended these but as I understand it, at

that informal assessment conference, there are two

separate issues determined. Number one, the fact of

violation, and number two, whether or not those penalty

points are appropriate, and the dollar amounts

appropriate. And I believe there are two separate

assessment off icers, each one deciding one issue there.

I 've been told that primarily the person that

determined whether or not the violation occurred is

genera l ly  Dr .  N ie lson.  And I 'm to ld  a t  least  in

Co-op's case that person that determines whether the

penatty points are appropr iate is Mr.  Mitche1l.  So,

assuming the operator wants to contest that NOV and the

points assessed, it requests the hearing and attends a

1 8
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hearing, presents evidence on all of these issues, past

history, and the Division presents issues. I presume

the inspector is there and other people from the

Divis ion can also be present.

After the evidence is heard, and I dontt know

whether therets a separate hearing I presume itts the

same hearing with both these officers present then

the determination is made whether or not to changre that

or to keep it the same way it is. And now notice is

sent to the operator saying, this is our determination

after the assessment conference, and you can also appeal

that through the Board.

Then, it gets sticky. If they decide to appeal that

decision to the Board they have to hire an attorney.

The operator cantt do that on his own; a l icensed

attorney or someone l icensed to practice in Utah. They

have got to pay the penalty in to escrow before they can

have the matter heard. They have got to appear before

the Board, br ing up al l  the witnesses, spend at least

one day, and as I am sure you can recognLze, that

sometimes can go into more than one day, with the

witnesses traveling from Huntington and Salt Lake City

and back again. To save a few hundred dollars that they

might be able to save by going this procedure, it simply

is not economicatly feasible in a number of cases to do

19
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that.

Anyway, dt some point that assessment becomes final

and the f inal  order,  that has to be paid.  Then, there's

a separate procedure for determining pattern of

violat ions. The Divis ion director per iodical ty reviews

the assessment history of all of the mines in the

district, I presume. In fact, they did that with Co-op,

and it is determined, based upon the number of

violations issued over a two-year period of t ime, it

appears there may be a pattern of violations. Their

procedure is to notify the operator that there is a

potential pattern of violations, and you have the right

to come in and discuss this with me and show me evidence

that it is notr or yourre going to be in danger of being

suspended or shut down.

That was done. Co-op requested the hearing before

Dr. Nielson and other members of the Division.

At that hearing, evidence was invited and evidence

was presented regarding negligence and all of these

other factors.

At that hearing there were primarily the three

violat ions that were considered. One on the maps, one

on the road, the one on the alleged enlargement of the

path. Contrary to Mr. Mitchell 's assertion that one was

kicked out because i t  wasn,t  on-si te inspect ion, Dr.

20
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Nielson made it clear in her f indings, conclusion and

order that one was kicked out because the degree of

negligence necessary to support a pattern of violations

was not shown by the evidence at that hearing,

regardless of the number of penalty points assigned to

that at the assessment conference.

On page 6 , occurred ttFindings, conclusions and

order,  rr  paragraph f  ive,  th is is the N9 L-2 0-1-L ,  I  'm

quot ing, f rwas caused by Co-op's fai lure to meet a

deadline for submissions of maps and information.

Failure of the perrnittee to dil igently complete an

abatement is not justif ication for extension of the

abatement time as delineated in Utah Administrative RuIe

645-400-324. However there is reason to bel ieve that

the failure to timely abatement may have been caused by

factors in addition to negligence or lack of dil igence.

In consideration of the work to be done, and Co-Opts

efforts to complete that work, the nature of the

response does not constitute a wil l ful or unwarranted

fai lure to comply.  t l

The Division director very clearly understood and

acknowledged that they could not rely upon the number of

points assessed at the assessment conference to

determine wil l fulness and unwarranted failure to

comply.  At that hear ing, Mr.  Mitchel l  was present,  Dr.

2L
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Nielson advised us that she would make a determination

based upon the evidence presented at that hearing as to

whether or not a pattern existed. She also advised us

with Mr. Mitchell present that if we disagreed with her

determination, we could challenge her f indings and

conclusions regarding negligence and the other things.

And, of course, the last paragraph of her order

states, rrCo-op has the right to an appeal of this

informal order. ff

Thatts what we're doing here, is appeal ing that

informal order. For appealing her order, w€ certainly

have the right to check into the facts and the

conclusions that she arrived at in making that order,

and thatts what wetre doing.

Dr. Nielson was correct, and the regulations and the

rules are also very speci f ic and, I  th ink,  Iead us to

that very same conclusion, that there has to be a

separate determination of two factors. There has to be

a pattern of violations, the same and sinilar type, and

more than one inspection. That's one that the

regulations very specif ically says has to be found. It

also has to be found at each one of these violations.

You have to f ind a greater degree of negligence and RuIe

645-400-331 makes i t  very speci f ic that that is the

Board that has to make that determination, not the

22



L

2

3

4

5

6

7

I

9

1 0

1 1

L 2

1 3

L 4

1 5

L 6

L 7

1 8

L 9

2 0

2 L

2 2

2 3

2 4

2 5

I
I
I
I
t
I
I
I
I
t
l_

F

IH
8 '

l:
H"

lE
l;

I

lH
t
I
I

Div is ion.

And we'l l  quote from that regulation, tt l f  the Board

determines that a pattern of violations of any

requirement of the State program or any permit condition

required by the Act exists or has existed, and that each

violation was caused. by the permittee wil l ful ly, or

through an unwarranted failure to comply with those

requirements or conditions. rl

The Board must f ind that, not the Division" Over

under  R 645-400-335.100,  that  is  the spec i f ic  regu la t ion

determining procedure to be followed at the Board

hearing where a pattern of violations is contested. It

says rfAt such hearing the Division wil l  have the burden

of establishing a prima facie case for suspension or

revocation of the permit based upon clear and convincing

evidence. The ult imate burden of persuasion, that a

perrnit should not be suspended or revoked, will rest

with the permittee, f l

Now, the Division contends that clear and convincing

evidence is sirnply showing that a violation was issued

and a number of penalty points were assessed. That does

not meet the burden of clear and convincing evidence,

particularly where a previous regulation says the Board

must make that determination.

Now, this is greater than ordinary negligence. Now,

23
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that is particularly important in this particular

hearing for this reason: Of the three violations being

considered by Dr. Nielson to determine whether or not a

pattern existed, the one was kicked out because the

negligence factor was not shown to exist.

The other two that she relied upon to find a pattern

existed, the operator never presented any evidence to

the Division or to the Board regarding negligence.

There was the one on the pad and the one on the road.

The one on the road, f rankly,  and I ' I1 be candid with

the Board members here present today, after the notice

of assessment was sent out to the operator, they

reviewed it, and determined that, based upon their past

experience before the Division, they were not going to

get that fact of violation kicked out. They constructed

the road, didn' t  get pr ior Divis ion approval  to

construct that road.

They felt that the penalty points were too high, but

knew that by going to the informal assessment

conference, the fact of violation would stand based upon

their previous experience of Mr. Mitchell. They teII me

he pays a great deal of deference to the other people in

his off ice, he very, very seldom changes the point

assessment, reltardless of what inf ormation is

presented.
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So, they felt by going to the init ial assessment

conference, the viotation would stand, and the penalty

points would probably not be changed. So, then they had

the right to appeal. To appeal this one violation they

would have to hire an attorney, pay the penalty into

court in an escrow account to get to the hearing stage

and bring all the witnesses up from Huntington, Utah to

SaIt Lake City to spend at least a day here in SaIt Lake

City and go back again.

They felt that they could save some bucks by doing

that, probably a couple hundred dollars, to get some

points knocked down but spending a couple thousand

dol lars in doing that.  I t  couldn' t  be just i f ied

economical ly.

On the other side, the enlarged pad enlargement,

they made a determination when the initial, or the

proposed assessment came down. In this case they

strongly disagreed with both the fact of violation and

points assessed. Testirnony was invited and accepted

before Dr. Nie1son, that in fact Co-op did prepare a

reguest for informal conference, assessment conference.

They sent that letter to the Division, but the Division

never received i t .  At  least the Divis ion's Board didn' t

shor ' r  they received i t .  I t  wasnrt  in the f i le;  no

assessment conference was granted.
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30 days expired, no date was set for hearing. After

30 days expires, you cannot request a conference; that

became final. Co-Op had one alternative, to pay it. So

neither in the road situation or in the pad situation

was any evidence ever presented to the Division orr of

course, to the Board regarding that negligence factor.

one other point is actually important in that

proceeding. If Co-op had requested a hearing on either

one of these violations and presented evidence of

negligence, been dissatisfied and appealed that to the

Board, none of that information on negligence either

presented by Co-op or by the Division would have been

appropriate to be brought before the Board. The

regulations specif ically state that those issues of

negligence cannot be used as res judicata or collateral

estoppel, or used for any purpose even in a hearing

before the Board. And thatrs regulat ion.

MR.  MITCHELL:  I '11  s t ipu la te  to  that .

MR. KINGSTON: WeIl ,  I 'd l ike to read i t  for  the

record, regardless of  your st ipulat ion. This is

regu la t ion 645-40L-760.  And th is  is  the penal ty

proceeding. frAt f ormal review proceedings bef ore the

Board, Do evidence as to statements made or evidence

produced by one party at an assessment conference wil l

be introduced as evidence by another party or to impeach

26
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a witness. t l

Now, if the regulations provide that in going from

one step to another step in the penalty proposal you

can't use that evidence when you get to the Board, it

would be ridiculous to say you cantt use it in the same

procedure from one step to another, but you can go down

and it, al l of a sudden becomes res judicata or

col lateral  estoppel,  i t  doesntt  make sense. And when

the legislature mandate and the regulations mandate that

the Board, in this type of proceeding, has two

functions, two things to look dt, the violations, the

pattern. Whether they constitute a pattern and the

negligence factor, the Board is obligated, and I think

the regulations if you read them as a whole makes it

clear that the Board has got to consider anew the

evidence of a negligence factor to determine whether

that wil l fulness and unwarranted failure exists.

Just as a sidelight, and I think the Board also

recog1nizes this, that if you get to that point, i f you

determine a pattern exists, and the negligence factor is

there, then you sti l l  got to determine the appropriate

penalty, and you cannot do that simply without looking

at those factors.  Again,  w€'re not here try ing to

reduce those penalty points and knock down the monetary

penalty. The final orders of the assessments, they are

27



1

2

3

4

5

6

7

I

9

10

L1

L2

L3

L4

15

1-6

L7

18

1-9

20

2L

22

23

24

25

I
I
I
I
I
I
I
I
I
I
l_

E
I

IH
8 '

l:
ff

lF
(Llfr

lH
I
I
I

f inal, and we are not challenging those here. We are

not challenging the money that's been paid already.

Thatts the f inal  order.

But the underlying fact or conclusions the Division

made and particularly just by assigning a certain number

of points for negligence without any evidence ever being

presented by the operator, that does not meet the burden

the Board has or the Division has of producing clear and

convincing evidence that this has occurred.

So I think that, based upon the only case that I can

find in point, the cases cited by the Division of all

you can' t  appeal a f inal  order,  w€tre not doing that.

The decision in Texas, which was from the same type of

body that you gentlemen are, was that you cannot use

underlying findings of fact and underlying conclusions

as res judicata in a subsequent proceeding. And I think

the regulations here, where it says you can use them

from the Division level to the Board level, i f you

can' t ,  I  th ink that should be clear to us that in this

separate proceeding of the pattern of violations you

cantt use those penalty points to prove a negligence

factor.

MR. CARTER: Okay. One observation. I think one of

the reasons for the regulation that prohibits

introducing evidence of what was discussed at the I

28
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was going say settlement conference is because those

conferences are intended, I think, to foster fulI

disclosure, and a more free-wheeling decision in an

attenpt to resolve the circumstances and are analogous

to settlement conferences, So you wouldntt want

admissions that were made in the course of that to be

thrown back in your face later if you decided to contest

what happened there. But I appreciate your argument. I

understand what you are saying. Mr. Mitchell?

MR" MITCHELL: We just

MR. CARTER: Wetre leaving Mr.  Appel out.  Wet I l

give you an opportunity.

l4R. LAURISKI: I have a question. As I l isten to

you and you talked about the informal conference, going

there with Dr. Nielson and other members of the staff,

the question f have, are you trying to make a parallel

here that says if I can take a penalty that has been

paid and finalized before the Division director could

determine whether or not you exhibit willful conduct

toward a pattern of violation, that same procedure ought

to be allowed to come before the Board?

MR. KINGSTON: f  th ink that 's a matter of  judic ial

economy. f think if you are appealing a decision and

that is precisely what we are doing here, w€tre not

appealing the assessment conference, ot the assessment

29
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orderr w€ were appealing Dr. Nielsonts determination

that a pattern of violation occurred and her order that

it did. She considered evidence of negligence on each

one of those factors and she concluded there was

negl igence in two, wasn' t  negl igence in one.

If we were appealing her order directly, we have to

be able to consider the things that she looked at to

arrive at her decision to make the order, which was the

negligence factor, sufficient to show wil lfulness and

unwarrantable failure. She concluded it was; wetre

chal lenging that decis ion at  th is level .

MR. LAURISKI:  You,re saying i t 's  immater ial  whether

or not you paid the penalty?

l1[R. KINGSTON: Yes , the penalty is f inal .

MR. CARTER: I understand your argument to be that

because with regard to NOV, in 9L-20-1,-L , Dr . Nielson t s

order indicates on page 4 , paragraph 10, that the final

assessment for that NOV includes the assignment of 20

points for negligence which is more than 16.

But then she concludes later that in spite of 20

negligence points, that there hras not wil l ful or

unwarranted failure to complyr so your suggestion is

that that was a final determination with regard to

negligence points. Yet in the proceeding before Dr.

Nielson, a determination was made that that didn't
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constitute unwarranted or wil l ful.

MR. KINGSTON: Precisely. I think at that }evel

where the Division Director is making a determination

regarding whether the pattern exists or not, she cantt

consider penalty points,  but that 's not binding,

certainly. She has to make her own determination

regardless of the penalty points assessed by the

assessment off icers. That that degree of negligence

required by the regulations to f ind a pattern of

violations exist irrespective and regardless of the

number of  penalty points assessed. Yes, I  th ink i t 's

very clear from her order thatts precisely what she did,

and thatts what wetre challenging, not the assessment

conference and the f inal  NOVts.

MR. CARTER: Okay, I think I understand. Mr.

MitcheII?

MR. MITCHELL: That has a lot of sex appeal. The

problem with it, is there are two problems. One, the

director of the Division is perfectly capable of

committing error, and what hers asking you to do is

compound the error, and out of one side of his mouth he

is saying on page seven of his br ief ,  and also said i t

to you before, a f inding by the Division is not binding

on the Board. This occurred at an informal leve1 and

i t ' s  not  b ind ing.
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Secondly, there can be no finding of a pattern

except in other words, the Division's determination

to put this in front of the Board and let the Board make

the decision, it automatically results in an order to

shotal cause; it does not require them to make a separate

appeal. By operation of law, it requires an order to

show cause. So, the fact that the Director of the

Division erroneously made a finding in opposition to the

Board's f inal  determinat ion, is of  no consequence.

It 's also true that the director of the Division on

page 4 of those findings, made a finding that it was not

the result of an inspection. And that drops it out. So

it drops out, regardless of the fact that the Director

of the Divis ion erroneously,  the f i rst  t ime she's been

required to make this sort of review, made an error.

But one, i t 's  not binding on this Board; two, i t ts not

admissible, and I,ve just stipulated with him that what

went on at that informal level is not admissible.

And so, I reconmend that that argument being struck

because i t 's  just  the opposi te.

MR. CARTER: We have in front of us ttFindiDgs,

Conclusions and Orderrtr  s igned by the Divis ion

Director.

MR. MITCHELL: But any discussion about what went on

there, who said what, who presented what evidence, the
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order,  the Divis ion,s Director 's document speaks for

i t se l f .

l[R. CARTER: Correct .

MR. MITCHELL: And i t ts ei ther correct or in error.

MR. KINGSTON: f have got to respond to that.

MR. CARTER: Okay. Mr" Kingston.

MR. KINGSTON: The section that says whether or not

evidence at the informal hearing is admissible or not is

very very narrowly construed and very specifically

construed to regulate the informal assessment

conference. It has nothing whatsoever to do with the

evidence introduced, at the hearing to determine whether

or not a pattern of violations exist. That statute only

applies or that regulation only applies to evidence at

the informal assessment conference. And this is a

d i f fe rent  proceeding.  That 's  what  I tm say ing,  i t  can ' t

even be used in the same proceeding, it certainly

shouldn' t  be able to be used as res judicata in a

separate proceeding where you are determining another

i ssue .

MR" MITCHELL: One, it 's a matter of administrative

law that informal proceedings where there is no record

of what goes on there except to the extent a final

document comes out of it, is not admissible at a formal

hearing. Two, the what the Board does in its f inal
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determination of fact and violation and its f inal

determination of how much negligence occurred, which is

what we have here, w€ have a final Board order by

statute, for this Board to f ind otherwise would be to

make a finding that there has not been an NOV issued in

the coal program legally in the entire history of the

coal proglram. Thatts what the Board would have to

f i nd .

I[R. CARTER:

UR. LAURISKI:

Mr.  Laur iski?

Mayhe I 'm somewhat confused, but Itm

this in my perspective, a lay

were issued the NOVts, they paid the

NOV's and you I re saying that becomes

going to try to put

perspective. They

assessments on the

a f inal  order.

MR. MITCHELL: Of this Board.

MR. LAURISKI: okay. Subsequent to their paying

that assessment, the Division then determined on a

review of the NOV's that they had, over X period of

time, that they had perhaps established a pattern of

violations based upon the negligence findings of three

of the violations that were issued in that period.

They so notified Co-op and qtave Co-op an opportunity

to come before the Board, ot come before the Division to

plead their case. Co-op does that and pleads their case

with respect not necessarily to the fact of violation,
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but to the negligence determinations that were made.

l[R. MITCHELL: The Division essentially let them

talk about whatever they wanted to talk about.

l(R. LAURISKI: Okay. In the conclusion of that

informal hearing, the Director determines that one of

the three violations did not constitute unwarrantable

failure and throws that out of the pattern of

considerat ion.

MR. MITCHELLI The Director threw it out for two

reasons. One, the Director made a determination that it

was not unwarranted, f would argue incorrectly, and I

also i t  was not a resul t  of  an inspect ion, a resul t  of

the Division order. So on the basis of those they threw

it  out.

MR. LAURISKI: Okay. Now, then she determines that,

hourever, the other two violations do constitute

unwarrantable fai lure and i t ts the rule

MR. MITCHELL: She does not make a determination in

the sense that it,s she believes therets an adequate

record there to go before the Board.

MR. LAURISKI: And she says the director says if

you don't l ike our decision you can appeal this to the

Board. This takes me back to my question. Co-op pays

the assessment before the Division determines a pattern

or determines there may be a pattern. Doesntt that stop
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them from any further appeal if i t ,s a f inal order of

the Board at that point?

tr[R. MfTCHELL: Well , f think

l[R. LAURISKI: You see where I 'm driving here?

MR. MITCHELL: I think I 'm hearing two confusing

things. On the NOV where therets a f inding of viotation

and assessment of points for them after they have

several opportunit ies for hearing, and they are required

to do certain things to get those hearings.

l l lR. LAURfSKI: I think f understand that. Where I 'm

headed here let me just narrow this dourn. Had Co-op

contested the violations and escrowed the money, saying

we don't agree with the negligence findings, they may

have agreed with the fact of violation but not the

negligence findings based upon the penalty points you

assessed. If we would have done that one simple thing

we wouldn't have , at it ttrouldn, t be an issue here today

as to whether or not we could determine pattern of

violat ion?

I4R. MITCHELL: I 'd say i t 's  exact ly the same.

Whether they escrowed the money or didn't escrow the

money, the effect if they came before the Board and

had a formal hear ing on the penalty points,  i t 's  c lear

that it 's intuit ive, intuit ive to you that no they don't

get to reargue those again to you. And I 'm saying by
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operation of law, the statute, the failure to escrow is

the legal equivalent of having come before the Board and

the Board having heard the evidence and said yep, those

are the right number of points.

l[R. CARTER: So your position is they would have had

to appeal the negligence assessment successfully?

MR. MITCHELL: Right.

MR. CARTER: And gotten the point count down below

L6?

MR. MTTCHELL: Right.

MR. CARTER: At which point the Division Director's

posi t ion would have been this is insuff ic ient s ince

or culpabi l i ty to see a pattern.

l{R. MITCHELL: night. The failure to appeal to the

Board is the same as appealing to the Board and losing.

Because the net result is a f inal Board orderr you know,

holding those f inal  points.

I![R. CARTER: Mr . Kingston' s argument would be

whether they appealed and won or appealed and lost, the

Board in his view needs to make a separate determination

for the purpose of pattern of violation, not for the

purposes of assessing.

MR. MITCHELL: But semantically, I think you have to

kid yoursel f  to think there,s a di f ference there.

Because the definit ion is of unwarranted, the real base
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language, you cannot reach semantically a contrary

conclusion.

l[R. CARTER: Okay. fhis is helping me a lot.

MR. APPEL: May I wade in here somewhere? Itm

busting at the seems. I wonrt take a great deal of

t ime. I represent the several thousand water users

whose sources are located next to this mine. And you

can talk about procedural semantics and that these are

rules and should they be applied, but you need a back

drop that these peoplers water supplies are located

here. Every notice of violation could crit ically impact

the people who are using this water. We I re very

concerned and feel quite threatened by the existence of

a pattern of  v iolat ions.

I think that that is an extreme remedy. The fact it

hadn't been uti l ized in the state of Utah indicates this

to  me.

It may be, and wetve been arguing about semantics,

it is an open and shut case and I would urge you that as

part and parcel of the NOV finding which is, according

to Mr. Mitchell, certif ied by the Board, becomes a Board

decision. You have the point  al locat ion process. You

can' t  just  pick one thing out of  a f inal  administrat ive

d.etermination and say well, you knowr w€ just as soon

take this one out because itts not f inal because we
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dont t  want  i t  to  be,  we don ' t  th ink  i t ' s  fa i r .

I 'm troubled by the fact that Co-op says, when they

are given a notice of violation it,s not worth the

several hundred bucks to make the trip. Theytre

assessing their  r isks and making their  own decisions.

What they ought to be thinking is weII, this is somewhat

similar to the prior two or prior one, and realize that

they are making their own decision concerning the

existence of a pattern of violations. This concerns me

greatly that they don't take this that seriously. They

are the ones making the decisions. They are the ones

who aren't appealing. They are ones paying the fine.

If you add all those things up, the way I read the

statute, it probably is a pattern of violation, so the

question becomes what can the Board consider? WeIl,

there are a couple cases that I tve read, and I 'm not

going to tell you they are on all fours, but in my brief

the Wil ford Neese versus OSM case ,  433 ALJ ,  2995, held

that you cannot relit igate the facts set forth in the

underly ing not ice of  v iolat ion. I 'd suggest to you that

if they felt that the negligence point allocation or the

allocation of negligence points was unfair, they should

have relit igated it at that t ime or appealed it, part

and parcel of that determination. And to go back and

reopen it, is barred by the collateral estoppel and

3 9
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administrative law.

In Gem l,tining Company versus OSII{ 584 ALJ 4054, there

was a holding that an unappealed notice of violation

becomes f inal  and may not be rel i t igated. You can' t

separate something that's f inal and appeal part of it or

suggest that part of it can be relit igated. You have to

do it during the appeal period or you render the entire

appel late process meaningless. You cantt  go back and

pick part of it you donrt l ike and hope to sway the

Board.

I would suggest also there are some options open to

Co-op Mine. ft may be there should be some exceptions

to the NOV stage showing compelling lega1 or equity

reasons such as violation of basic rights of the parties

or the need to prevent injustice. It may be that they

can say weI l ,  i t  was only 16 points or only L7 points,

and that we're real ly a lot  better than i f  th is was 18,

to support the first pattern of violations in the State

of Utah. Those sorts of deliberations I believe are

open to the Board, but to go back and try to reallocate

something that was not appealed, to me is mistaken and

is barred by col lateral  estoppel.  Thank you.

MR. CARTER: So you,re suggesting that this is

somewhat different from the state's posit ion, and that

is that i t  is  saying i -6 points p1us, by def in i t ion,

4 0
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either unwarranted, wil l ful or unwarranted failure to

correct, And your suggestion would be that the Board

could determine what level of negligence by way of

points constitutes sufficient culpabil i ty to f ind a

pattern of violation?

l[R . APPEL : I 'm suggesting what Mr . Mitchel l said ,

more along those l ines. The determination of 16 or more

points was at issue below, then the methodology should

have been attacked than to suggest they were not

culpabil i ty standards. So if I left one of the

impressions that I dontt agree with that aspect of his

presentat ion, thatts not correct.

l[R. CARTER: Okay. Mr . Kingston?

MR. KINGSTON: Yes.

MR. CARTER: Mr. Lauriski? All r ight.

MR. KINGSTON: In response to Mr.  Appel.  You cantt

pick out one factor in that penalty process, such as

negligence, except in this case the regulations

specifically say you've got to pick out that one factor

because the Board has got to make a determination of

negl igence. Speci f ical ly the Board has got to make a

determination of negligence. That one factor has to be

picked out. The cases cited by Mr. Appel, I would agree

with the holdings in those cases that says you can't

challenge the findings and conclusions when you are

4L



L

2

3

4

5

6

7

8

9

1 0

1 1

L 2

1,3

L 4

1 5

L 6

L 7

1 8

L 9

2 0

2 L

2 2

2 3

2 4

2 5

t
t
I
I
I
I
I
I
I
I
l.

E

IH
8 '

l:
(f
u.l

lfr
lfr
rfr
rE

I
I
t

appealing or if the time for appeal is all ready over

and challenging the final assessment of the final order

in the penalty proceeding. We,re not doing that,  w€'re

not chal lenging the f inal  order.  The violat ion wi l l

stand. We're challenging using underlying findings and

conclusions that the case law and the regrulations say

you cantt use in an entirely separate proceeding to

determine something else and trying to impose another

penalty.

MR. MITCHELL: I  subnit  i t ts semant ics,  the f inal

assessment is the final assessment. The Board made a

finding, the Board cannot assign more than L6 points

without rnaking a final determination that the operatorts

culpabil i ty was reckless, knowing or intentional.

MR. APPEL: I t rs been found

MR. MITCHELL: The Board made that finding under

that v iolat ion.

MR. LAURISKI: Due to Co-op paying and agreeing to

the assessment?

MR. APPEL: Fail ing to appeal, becomes a final

adninistrative determination

l[R. MITCHELL: By the Board

MR. CARTER: One at a time gentlemen. I think we

clearly understand that. Is there anything further?

Let me ask first, is there any further argument you want
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to make? I think I have in ny own mind a clear

understanding of the points. Yours being a separate

finding needs to be made and you should be entitled to

offer evidence to prevent that from happening.

Yours being that a separate finding can't be made

because it 's already been made, and that to allow

argument about,  I r l I  say negl igence, dt  th is point  would

b€, in ef fect ,  would be a col lateral  at tack.

I{R. APPEL: There is a separate issue there. ff you

are going to find that evidence may be put in on the

issue of negl igence, yourre going to have to rule on the

scope. Certainly you, in my view, you cannot

readjudicate those original f indings of negligence, and

thatts what I saw happening at the prior hearing.

l[R. CARTER: I think rrhat I experienced at the last

hearing was Mr. Kingston introducing testimony leading

to an argument that their actions were inadvertent at

bestr or perhaps misinterpreted and were actually that

his argument would be Co-op was doing something other

than the Division thought they were doing, and they were

improperly cited. But then he goes on to say we paid

the penalty because it wasn't worth challenging on that

basis, but we should be allowed to demonstrate to the

Board that what happened there was not so serious as to

just i fy a f inding a pattern of  v iolat ion.
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Itm not espousing either of the arguments, f 'r l

trying to recount the arguments so that we're sure we

have a clear understanding of what the arguments

actual ly are.

MR. MITCHELL: I  th ink i t 's  so helpful ,  that

recapitulation, that irnplicit in what Mr. Kingston wants

to argue that in one instance they had a fellow

operating a piece of equipment who didn't fol low

instructions on a road, and another instance they hired

an engineer who failed to determine what he was going to

do with the contents of the said pond and ended up

enlarging. And that the operator was disadvantaged by

that, and it ! 'ras certainly unintentional on his part.

But 323 in my brief , t ' I l1 calculating points to be

assigned for degree of fault the acts of all persons

working on the coal exploration or coal reclamation

project site wil l  be attributed to the permittee, unless

the perrnittee establishes that they were acts of

deliberate sabotage. tt

And of course the tirne to establish that they were

acts of sabotage is before it becomes finalized.

l l fR. CARTER: Okay, I think I understand. Mr.

Lauriski ,  any quest ions?

MR. LAURISKI:  No.

MR. CARTER: Anything further? f think we've got a

4 4
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complete record. Just to let you know, I anticipate

that Mr. Lauriski and I wil l  take some tirne now to

discuss this.  I  bel ieve that th is is a s igni f icant

enough determination I would like the Board to hear our

recommendations and discussion before they make a final

determination. That matter has been scheduled for the

January hearing?

MS. BROWN: Yes.

MR. KINGSTON: I 've not received not ice.

l[R. CARTER: My suggestion would be that at the

January hearing, the Board reach a determination as to

how we're going to handle continuing this hearing, and

that we not continue it in January, but postpone it

unti l  February. Again we dontt have a problem on the

ground right now that needs to be abated. This is a

MR" MITCHELL: We have no problem with that from

State t s perspective.

MR. KINGSTON: No problem from our standpoint either

obviously. At the January hearing, need I be present?

MR. CARTER: I don,t think so. In fact the Board is

going to be having a work session next Monday the l l th,

and we may have an opportunity to discuss what happened

with the rest of our Board members, plant the seeds, Iet

them review the memoranda and then attempt to reach a

decision by our January z7iurr hearing, so that we would

4 5



L

2

3

4

5

6

7

I

9

1 0

1 1

L 2

1 3

L 4

1 5

1 6

L 7

1 8

L 9

2 0

2 L

2 2

2 3

2 4

2 5

t
I
I
I
I
I
I
I
I
I
l_

E

IH
8

l:
E
lll

IE
TL

lfr
l;
t
I
I

then know what the scope of the hearing would be in

February, what we would be doing when we convened then.

l[R. KINGSTON: So the plan now is you'd reach a

determination at the January hearing; we need not be

present. We probably wil l  be present after being

advised of your determination for the February hearing?

MR. CARTER: Exactly, that seems the way to

proceed. AIl r ight. Thank you aII very much. This was

a lot more substantive than I thought. I thought it was

pretty simple but it wasn't. This has been very well

briefed, and it appears to be a case of f irst

impression, certainly in Utah. So I think we want to

discuss this with the entire Board and proceed

carefulfy. Thank you all very much.

MR. KINGSTON: Thank you.

MR. MITCHELL: Thank you.
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STATE OF UTAH

COI'NTY OF SALT LAKE

T, Linda J. Smurthwaite, Certif ied Shorthand

Reporter, Registered Professional Reporter, and notary

public within and for the county of Salt Lake, State of

Utah do hereby certify:

That the foregoing proceedings were taken before me

at the time and place set forth herein, and was taken

down by me in shorthand and thereafter transcribed into

typewrit ing under ny direction and supervision.

That the foregoing pages contain a true and correct

transcription of my said shorthand notes so taken.

fn Witness Whereof, f have subscribed my name this

18th  day o f  January ,  1993.

LI
IED SHORTHAND REPORTER
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